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CRIMINAL INVESTIGATION AMENDMENT BILL 2014 
Second Reading 

Resumed from an earlier stage of the sitting. 
HON LYNN MacLAREN (South Metropolitan) [5.08 pm]: The Corruption and Crime Commission of 
Western Australia’s report into custodial arrangements and police lockups notes that they are challenging and 
high-risk environments. The Deaths in Custody Watch Committee found the following — 

People who are likely to be affected by s 139 of the CIA 
That is the abbreviation for the Criminal Investigations Act — 

often have mental health and/or substance abuse problems which make it a volatile situation. Placing 
them in lockup might increase the emotional state. Further, a lack of police supervision might be 
dangerous to their wellbeing. 

The Community Development and Justice Standing Committee noted — 
With the exception of facilities which have been significantly upgraded, evidence suggests that the 
older lock-ups fall well short of the expected standards and are “no longer fit for purpose”. The OICS 
described some of the cells as “inherently degrading … little more than cages where people are stored 
for a while”, while the Northam police station lock-up was described as “Dickensian”. 

The condition of police lockup cells in Western Australia is alarming and we should not be placing more people 
in them. The Deaths in Custody Watch Committee has found that many police lockup facilities are old and unfit 
for use, they lack appropriate facilities and equipment and detainees do not receive the care they need. Many 
police cells do not adhere to the requirements of the Royal Commission into Aboriginal Deaths in Custody. The 
report by the Community Development and Justice Standing Committee found — 

No lock‐ups or police stations in Western Australia have holding rooms that are compliant with Section 
139(3) of the Criminal Investigation Act 2006. 

Additionally, the committee stated — 

… while the new Perth Watchhouse conformed to design principles embodied by the RCIADIC 
recommendations, many lock‐ups around the State—particularly in regional WA—fell way short of 
what is safe and fully functional. 

The Committee’s report, In Safe Custody—Inquiry into Custodial Arrangements in Police Lock‐ups, 
presents evidence that some lock‐ups were unclean, still contained hanging points, did not have 
functioning CCTV and alarms, and had no facilities for detainees to meet confidentially with lawyers 
and visitors. 

Aboriginal people will be disproportionately affected by the bill, and a main cause of concern is how this bill 
will affect Aboriginal deaths in custody. The royal commission stressed the importance of minimising the 
number of Aboriginal people in police custody and made it a national priority to look for alternatives to 
detention. This bill appears to be moving in the opposite direction. We can do better. There are alternatives. 
Improving holding rooms so that they are compliant with the current act and the amendments would be more 
appropriate. If it is a question of safety, perhaps the bill should focus only on dangerous or aggressive suspects. 
This, however, would have to take into account the issues that I raised earlier about what makes detention  
a high-risk environment. It would seem that the concerns that the bill attempts to deal with are symptomatic of 
the low importance placed on the task of supervision, a problem noted by the Corruption and Crime Commission 
in its submission to the Community Development and Justice Standing Committee inquiry into custodial 
arrangements in police lockups. The Corruption and Crime Commission stated —  

Currently Australian police regard for the task of managing detainees and custodial facilities is low; the 
job is considered as deflecting police resources away from more pressing crime prevention concerns 
and is regarded more a punishment than a prized position. 

This led the Corruption and Crime Commission to recommend —  

… An awareness-raising strategy amongst police is advised to ensure watch house responsibilities are 
genuinely integrated into everyday practice and culture.  

… 

… Misconduct prevention in the watch house can involve diversionary strategies i.e. ensure police take 
vulnerable people to alternative places of detention to minimise opportunity for harm and/or injury.  
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I would like to outline three recommendations of the Deaths in Custody Watch Committee. Firstly, it 
recommended that holding rooms for suspects awaiting charge be designed so that they are not lockable and 
confined cells. Secondly, it recommended that the bill be reworded to include a limitation that only aggressive 
suspects can be locked up. This would stop police arbitrarily detaining suspects. Thirdly, it recommended the 
implementation of more safe, calm sobering-up shelters where intoxicated persons can sober up without the 
hostility of a police cell. I am indebted to the Deaths in Custody Watch Committee for its thoughtful comments 
on this bill and its continued monitoring and work to ensure the effective implementation of the 
recommendations of the Royal Commission into Aboriginal Deaths in Custody. 

I had a quick look at the Criminal Investigation Act 2006, and I wish to remind members in my closing 
comments of the people we are dealing with. Section 139(1) gives the definition of the people we are talking 
about. They are arrested suspects, which means that they are a person who is under arrest having been arrested 
under section 128, or under another written law, on suspicion of having committed an offence but who has not 
been arrested under an arrest warrant. Currently, these people are detained, but not in lockups; they are not in 
lockable holding pens, cells or pods. They are held in the police station while their case is investigated and while 
the officers determine whether or not to charge them. At that point, they can be placed in a lockable cell. 

It seems to me from the evidence that my research team has gleaned from the stakeholders to the bill that, 
unfortunately, it falls short of ensuring the safety of these arrested suspects. I completely understand the dilemma 
that the police have in trying to keep these people safe in an office environment and to keep the rest of the office 
people safe while they have a detained person who is not held in secure custody. However, it is clear from the 
evidence before us that only certain situations might give us some confidence that these people are being treated 
with the dignity and respect they deserve as uncharged suspects. Clearly, there are many occasions in regional 
Western Australia when we would not want to lock up people in this situation. I agree that we have a problem; 
people are in limbo and cannot be locked up because a significant charge against them has not been proven, but 
they place either other civilians or police officers at risk of being injured because they are held in offices and in 
public places. However, this bill does not have the safeguards in place that would convince me that we will not 
unintentionally violate the rights of innocent people and people who should not be detained under any 
circumstances. 

The bottom line is that the Greens have undertaken in our policy over many years to initiate and support 
legislation and actions that implement the recommendations of the Royal Commission into Aboriginal Deaths in 
Custody. The amendment bill before us unfortunately falls foul of that and potentially puts more Aboriginal 
people at risk. Without those safeguards, I cannot support the bill. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [5.18 pm] — in reply: I thank the 
opposition for its support of the Criminal Investigation Amendment Bill 2014 and for its understanding of the 
issue that is sought to be addressed by this simple amendment to the Criminal Investigation Act 2006. I will have 
more to say about the comments of Hon Lynn MacLaren in her opposition to the bill, but it is plain that she does 
not understand the legislation or its import. It comes as no surprise that, through this flow of consciousness, she 
has finally worked her way through to convincing herself that the bill ought not to be supported. The bill seeks to 
remove section 139(3) of the Criminal Investigation Act. Subsection (3) provides — 

An arrested suspect who is detained under subsection (2) must be detained in the company of an officer 
and not in a lockup or other place of confinement, unless the circumstances make it impracticable to do 
so.  

An arrested suspect is not, as has been put, someone who is just there to help the police and be interviewed. The 
definition states — 

arrested suspect means a person who is under arrest having been arrested under section 128, or under 
another written law, on suspicion of having committed an offence but who has not been arrested under 
an arrest warrant. 

There is a reasonable suspicion that that person has committed the offence but they have not yet been charged. 
The fact that there is a reference to “lockup” does not mean there will be a lockup in every case. There are 
numerous lockups and other places of confinement in police stations across the state. There is something like 
121 police stations across regional Western Australia and only 52 have compliant holding cells. People are not 
held in uncompliant cells. However, this amendment allows, for example, the police to lock the door to an 
interview room and keep an arrested suspect in there pending inquiries, rather than the suspect being in the 
company of a police officer and in unsuitable circumstances throughout the period before a charge is laid.  

A great deal of store has been put on the speculations and the concerns of the Deaths in Custody Watch 
Committee without any real understanding of the processes involved. That committee is committed to 
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a particular purpose and so be it, but it tends to jump to conclusions about things. Whenever there is an incident 
in custody, the committee immediately assumes the worst about the police involved. I will not comment any 
further about the committee, except to say that it has not been consulted about an issue of police procedure that 
over time has been revealed to be impracticable and creates a hazard to police officers and others in public places 
in police stations when an arrested suspect has to be watched and in the company of a police officer at all times 
in that police station. This is especially the case when more than one suspect has been arrested and several police 
officers are taken away from their duties to inefficiently and unsatisfactorily guard the arrested suspects who 
could be confined quite simply by putting them in an office or another place of confinement. 

I have already addressed the issue that the amendments do not mean that an arrested suspect must or will be 
placed in a lockup while in police custody. Police officers will still have the discretion to decide how to deal with 
them. Furthermore, once a charge is laid—there are time limits for that—suspects have to be bailed. It has been 
suggested that the discretion about the appropriate place of custody is too wide and the place chosen could be 
unsuitable, not physically safe and not subject to audiovisual surveillance. The current lack of discretion to select 
an appropriate place of custody is more of a threat to the physical safety of the accused person than the discretion 
that will be provided by the amendment. Currently, arrested suspects are held in police custody in various parts 
of police stations, including common areas, hallways, staff offices and interview rooms and next to desks. Those 
places are hardly conducive to the dignity of the person being held, quite apart from anything else. They are not 
built to meet custodial design guidelines, nor are they likely to be subject to audiovisual surveillance, particularly 
in the case of offices. The problems posed by holding arrested suspects in these areas include potentially 
allowing an arrested suspect access to general office items that could be used to harm themselves or others; the 
suspect inadvertently being made privy to sensitive policing information displayed or discussed in those areas; 
and the suspect having difficulty resting or sleeping prior to being interviewed due to the common areas of the 
police station not being designed for rest as they are noisy and do not have appropriate bedding facilities.  

Holding cells are designed to ensure the physical safety of occupants without any ligature points or sharp or 
removable objects, and are generally monitored by closed-circuit television. Hon Lynn MacLaren’s focus is on 
those facilities that are inadequate and, admittedly, some in regional areas are not adequate. However, in the 
metropolitan area those sorts of facilities are available almost exclusively, and are state of the art. Those in 
country areas are being upgraded in accordance with programs to upgrade police facilities. Holding cells also 
allow an arrested suspect to move around, which is not possible if the suspect is being held in personal custody 
in the open area of a police station. Holding cells also provide access to a toilet and drinking water and allow for 
the person to rest and sleep. Although the discretion for officers to continue to hold an arrested suspect in 
personal custody remains and the ability to put them in a holding cell will be made available, the appropriateness 
of each option will be assessed on a case-by-case basis. 

Hon Lynn MacLaren also suggested that this amendment is likely to result in delays in conducting interviews as 
there will be less incentive to dispose of matters as quickly as possible. She suggested that lengthy delays 
between the time of detention and the time of the interview might impact on the voluntariness and fairness of the 
interview and its subsequent admissibility in court. There ought to be no difference in the process. 
Western Australia Police consider it unlikely that that will happen. Allowing a police officer to place an arrested 
suspect in a holding cell means that the police officer is able to continue with other necessary work, such as 
interviewing other witnesses, preparing summonses and other paperwork required to advance the investigation, 
such as to arrange to conduct a video-recorded interview with the arrested suspect.  

It was suggested that the physical and mental health needs of Aboriginal detainees could be seriously 
compromised if they are held in a police cell rather than in another secure section of a police station. The only 
secure sections of a police station that are suitable for holding an arrested suspect without constant personal 
supervision, as currently required, are holding cells or observation pods; these rooms with large, clear perspex 
windows are in some stations. As mentioned, other areas of police stations, such as offices, interview rooms and 
common areas, are not appropriate for holding arrested suspects as they are not designed for such use, nor are 
they secure enough to enable an arrested suspect to be left without being subject to personal custody at all times. 
The safest place for a person to be held is in a holding cell or observation pod. Otherwise, police officers 
continue to have a duty of care to all persons in custody and routinely consider the physical and mental health of 
arrested persons, seeking treatment if necessary. That includes ensuring that section 196 of the Mental Health 
Act 1996 is complied with when the police officer suspects the person suffers from a mental illness, and those 
obligations will continue to apply notwithstanding the amendments. I think that covers the several issues raised 
by Hon Lynn MacLaren.  

As I mentioned, it is no surprise that the Greens oppose this bill. They would rather have an unsatisfactory 
system in operation whereby arrested suspects occupy the time of police officers and by operation of the law no 
flexibility is allowed to put arrested suspects in more appropriate circumstances if those circumstances are 
available to the police; the Greens would rather have arrested suspects kept in the custody of a police officer at 
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all times. To say that the bill does not cover all sorts of operational details simply misunderstands the purpose of 
the bill and the fact that certain things are not covered by this legislation but by other obligations and 
responsibilities in the relevant laws and also by way of operational manuals and considerations. I am gratified 
that the Labor opposition supports the legislation and I commend the bill to the house. 
Question put and passed. 
Bill read a second time.  

Leave granted to proceed forthwith to third reading.  

Third Reading 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [5.29 pm]: I move — 

That the bill be now read a third time. 

HON LYNN MacLAREN (South Metropolitan) [5.29 pm]: The Criminal Investigation Amendment Bill 2014 
has certainly come upon us very quickly today; we have been moving very efficiently towards dinnertime, and it 
has caught us all quite unawares. I will make just a couple of comments in response to the Attorney General’s 
response to my contribution to the second reading debate. There could be circumstances in which this amending 
legislation would seem all very sensible, if we had the best, most calm station managers and the best facilities in 
the metropolitan area. The Attorney General even talked about a window that detainees could look out and watch 
the clouds go by! But unfortunately, these ideal circumstances, in which detainees might feel some sense of 
personal freedom, are not the case in many police stations in Western Australia; I know this from the evidence 
provided by the Community Justice and Development Standing Committee, which I cited in my contribution to 
the second reading debate, and which stated that this is not the case in all circumstances. Although I can 
understand the Attorney General’s defence of this amending legislation to the Criminal Investigation Act, it is 
still true that there are circumstances in which people who have been arrested without any evidence on which to 
charge or hold them will be held in holding pods and, in some circumstances in Western Australia, in appalling 
conditions. This is something that I do not want to see in Western Australia; it is something I oppose. I will 
continue to oppose the third reading of this legislation, because it cannot be guaranteed in all cases. 

If this bill had come before us with some kind of provision for even minimum conditions under which arrested 
suspects could be held, the Greens might have entertained the idea, and perhaps the experts in the Aboriginal 
Legal Service and the Deaths in Custody Watch Committee might have considered it to be a good way forward, 
but that was not the case. The discretion that can be exercised will be subject to public scrutiny, should this bill 
pass today. Leaving that to the discretion of the police is probably quite sensible in many cases; however, 
I cannot feel confident, as a Greens member of this Parliament, that this legislation will serve the cause of justice 
and the rights of individual citizens at the same time. I will oppose this bill, and I do so on the sound advice of 
those people who deal with people throughout Western Australia who find themselves in these situations. They 
know the real, on-the-ground impact of these kinds of changes. In opposing this legislation, I continue to hope 
that that discretion, as exercised, will be wise and that public scrutiny will prove me wrong; that public scrutiny 
will show this to have been a good move and that, indeed, more people will be made safe. I would welcome 
being proven wrong in this case, but I err on the side of caution for those most vulnerable people who are likely 
to be affected by this bill. 

Question put and passed. 

Bill read a third time and passed. 
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